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JOINT REPLY BRIEF FOR DEFENDANTS-APPELLANTS 


REPLYING TO RESPONDS’ T * S STATEMENT OF FACTS 

With regard to the respondent's statement of facts 
it appears that the respondent is mistaken or has misinter¬ 
preted certain of the facts in the record. First of all on 
page 4 of the respondent's brief the incident involving 
the Lerner Dress Shops was characterized as having been a 
hijacking transaction in which the appellants and the 
other members of the alleged conspiracy participated. The 
record reveals that Fleischer testified only as to tie 
receipt of stolen goods and discussions by he and the 
group regarding the ultimate disposition of the stolen 
items. There was nothing in the record regarding the actual 

participation of the appellants in the theft of the 

* 

merchandise (T 97-104, 109). In addition, the respondent 
at page 6 of their brief indicates that Addoloria's role 
in the Arlene hijacking was to block the truck's possible 
escape with his car. The record reveals no mention 
r. arding this matter but instead Addoloria's role was 
alleged to have been one of "counting the number of cartons 
loaded on the truck". (T 121,122). 


* T - Refers to Minutes of Trial. 













POINT I 


ANSWEHING RESPONDENT * S POINT I 



Respondent states at page 20 that the government 
offered proof of two other conspiracies’/which appellants 
were involved with each other to commit exactly the same 
offenses. The government in fact submitted testimony and 
evidence as to four other alleged crimes having been 
committed prior to and after the date of the crime charged 
in the indictment. The Lamer Shops incident involved 
the crime of Possession of Stolen Goods having occurred 
two months prior to the date of the crime charged in 
the indictment and the incidents regarding Liz Cartage Co. 
and Splendid Form Brassiere Co. occurring some two months 
after the date of the crime alleged in the indictment. 

These other crimes included members in addition to those 
alleged in the original conspiracy and the method of 
operation was different. The government's proof regarding 
these other crimes and the presentation of some five witnesses 
to bolster Fleischer's testimony as to these other crimes 
was merely for the purpose of showing the appellants' 
crmnal character or disposition. The respondent, in 
three pages, attempted to gloss over the importance of this 
issue by attempting to indicate that it falls within the 
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ordinary category of cases where this Court has on 
numerous occasions affirmed in instances where evidence 
of other crimes was admitted on the government's direct 
case* 

The instant case at bar involves a situation where 
the government's case stood on its own if the testimony of 
Fleischer was believed by the jury* There was thus no 
legitimate purpose in bringing forth testimony as to the 
other hijackings* By the prosecution's action a significant 
portion of the trial comprised testimony and supportive 
proof of the commission of other crimes not charged in the 
indictment* By offering proof of those crimes the government 
sought to draw an inference that since crimes A, B, D and E 
had been proved then Fleischer must be telling the truth 
regarding crime C* 

POINT II 

ANSWERING RESPONDENT'S POINT II 

With regard to the issue of pre-indictment delay 
it must again be noted that the appellants raised the issue 
as soon as they became aware of the fact that the government 
had received information from Fleischer way back in 1972, 
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Thoy thus acted and raised the issue as soon as possible* 

The recent cases of United States v* Jeffrey MacDonald* 

_ —_ (4th Cir*, 1976) and United States v, Barket. 

18 CrL 2429 (8th Cir #> January 28, 1976) lend additional 
support to appellants argument* In these cases two sister 

A* 

circuits granted motions to dismiss where substantial 
pre-indictment delay was present* In the case at bar the 
government having gotten all of the information from 
Fleischer in 1972 and having investigated the premises 
and other aspects of the case in 1973 offe% no reason 
for waiting until April of 1975 to file an indictment* 


POINT III 

ANSWERING RESPONDENT»S POINT III 

The questions asked by Mr* Mastrcpieri regarding 
the whereabouts of Fleischer's wife and summarized at 
page 28 of respondent's brief, were areas of legitimate 
inquiry in conjunction with testimony of Fleischer on 
direct that he and his wife had received threats* Mr* 
Mastropieri at pages 378-380 indicated his basis to the 
Court for questions in this area* Defense counsel for 
Addoloria had also attempted to go into this area of inquiry* 
Thus the response by the Court to defense counsel with 
regard to this issue was inappropriate under the circumstances* 
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Further, as indicated in appellants* brief many of the 
instances complained of occurred in front of the jury 
to the point where Mr. Mastropieri's status and 
effectiveness were downgraded in the eyes of the jury. 

(T 476, 682). 

Thus, in addition to the quotation cited in 
appellants’ brief at page 23, the record also reveals 
at page 682 that the Court stated in front of the jury: 

"What kind of cross-examination is that? 

Don't try and confuse the facts. The 
facts are perfectly clear." 

As stated in this Court's own decision in United States v. 
Coke. 339 F2d 183 (2nd Cir., 1964) the Court must be 
mindful of admonitions to defense counsel even if warranted 
where it might improperly prejudice the defendant in the 
minds of the jury. In the case at bar the prejudice was 
additionally great since a joint trial was held involving 
two defendants and the Court's action had a spillover effect 
to a totally innocent party, the appellant Addoloria. 







CONCLUSION 


WHEREFORE, the judgment of conviction 
should be reversed and a new trial ordered. 


Respectfully submitted, 

SPIROS A, TSIMBINOS 

Attorney for Defendant-Appellant 

Joseph Addoloria 

EUGENE F, MASTRGPIERI 
Attorney for Defendant-Appellant 
Rocco Mastrangelo 


February 23, 1976, 
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